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REMARKS 

The Office Action of March 14, 2006, has been carefully reviewed, and in view 
of the following remarks, reconsideration and allowance of the pending claims are 
respectfully requested. 

In the above Official Action, claims 1-20 have been rejected under 35 U.S.C. 
§102 as being anticipated by, or in the alternative under 35 U.S.C. §103 as being 
unpatentable over US SIR H1674, hereinafter Ames, and claims 7-8 were rejected 
under 35 U.S.C. §103 as being unpatentable over Ames in view of US 
2003/0100878 A1 (Leak). Applicants gratefully acknowledge that claims 9-1 1 were 
found to contain allowable subject matter. 

The primary reference upon which the Examiner relies, Ames, discloses a 
diaper 20 comprising a containment assembly 22, leg cuffs 32, ear flaps 38, an 
elastic waist feature 34, a first belt flap 62, a second belt flap 64, and a fastening 
system 36 comprising a first fastening assembly for constructing the diaper in a 
belted configuration. Col. 4, lines 23-40. The first fastening assembly comprises a 
first belt flap closure member 74, a second belt flap closure member 76, a rear waist 
region closure member 78 and a second front waist region closure member 80. 
When constructing the diaper 20 in the belted configuration, the first belt flap closure 
member 74 is engaged with the second belt flap closure member 76 to form a belt 
around the waist of the wearer. Col. 20, lines 46-65. The Examiner acknowledges 
that Ames does not disclose the claimed minimum average release times at each of 
the recited angles. 

The Examiner alleges, however, that such features are directed to an 
"intended use" and that an intended use must result in a structural difference 
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between the claimed invention and the prior art in order to patentably distinguish the 
claimed invention from the prior art. 

Applicants respectfully traverse the Examiner's position on this matter. As 
currently pending, the last clause of claims 1,19 and 20 recite that "when each said 
belt half is subjected to a tension force of 35 N acting along said longitudinal axis of 
the belt and said longitudinal axis of the belt creates an angle (a) to said transverse 
axis of said absorbent structure, the following minimum average release times (t) of 
each said belt half from said absorbent structure are attained...;" thereby setting 
forth a structural condition which must be satisfied in order to meet the limitations of 
the claim. As noted by the Federal Circuit in Hoffer v, Microsoft Corp., 405 F.3d 
1326, 1329, 74 USPQ2d 1481, 1483 (Fed. Cir. 2005), the court held that when a 
"'whereby' clause states a condition that is material to patentability, it cannot be 
ignored in order to change the substance of the invention." Id. Similarly, Applicants 
submit the last clause of the independent claims cannot be ignored in the present 
case, since doing so would substantially change the substance of the invention. 
Claims 1-20 are therefore not anticipated by Ames, 

Stated another way, the test set forth in the claims is a test of the structure of 
the claimed product. In other words, to meet the claimed test, a product must have a 
structure that enables the product to meet the test. Accordingly, passage of the test, 
or not, depends on the product having a structure that gives the product enough 
strength to meet the test. Thus, the claim does not recite an intended use, it recites 
a structural test that must be met by the product in order to infringe the claim. The 
test is well set out in the specification and is relatively easy to perform. Accordingly, 
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one of ordinary skill in the art could readily determine if a certain structure met the 
terms of the claim. 

As a second position, the Examiner alleges that Ames teaches "similar 
materials and structure for the belt halves (col. 16, line 41 through col. 18. line 21)." 
The Examiner thus concludes that "Ames teaches similar materials and structure for 
the belt halves (col. 16, line 41 through col. 18, line 21). Thus, Ames obviously 
includes belt halves capable of providing the claimed release times". The Examiner 
then concludes that "it would have been obvious to one having ordinary skill in the 
art at the time the invention was made to provide the belt halves of Ames with the 
claimed release times of the present invention, since where the general conditions of 
a claim are disclosed in the prior art, it is not inventive to discover the optimum or 
workable ranges by routine experimentation." 

Contrary to the allegations of the Examiner. Applicants submit the present 
invention would not have been obvious to one having ordinary skill in the art. 
Submitted herewith is a Declaration Under Rule 1.132 of one of the inventors, Mr. 
Christian Almberg, providing the Examiner with the factual evidence requested in the 
latest Office Action. As can be appreciated from H 3 of the Declaration, the present 
Assignee had furnished two nursing homes in Belgium with trial samples of a new 
belted product. Unfortunately, the trials showed that the product had a propensity to 
fail. Investigations by the present inventors revealed that although the belt halves 
seemed to be adequately attached when they were pulled in their length direction, 
for example when putting on the product, they had a tendency to fail at relatively low 
forces if the forces were applied at increasing angles to the transverse direction. As 
Mr. Almberg explains in ^ 6, he and his colleague were able to establish that there 
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surprisingly and unexpectedly existed a relationship for a given force between the 
angle at which the force was applied and the time it took for the belt half to become 
detached from the product. This insight enabled the inventors to ascertain for what 
minimum periods of time the joint between the belt half and the absorbent chassis 
would have to tolerate to be adequately reliable in use. It was found the joint had a 
tendency to shear or "peel apart" starting at the corner of the joint defined by the 
intersection of the lower edge of the belt half with the absorbent chassis after a given 
time. 

Thus, the problem to be solved by the present invention is to provide a belted 
absorbent article which functions satisfactorily while keeping manufacturing costs as 
low as possible. This problem was able to be solved by the inventors' realization that 
belted articles have a tendency to fail more easily at increasing values of the angle a. 
Nowhere in the cited prior art has this fact been identified. The present inventors 
found that by ensuring the joints of the belted absorbent article have the claimed 
average release times at the corresponding values of a, the article will be reliable in 
use as well as economical to manufacture. It is only with the benefit of the 
aforementioned insight of the inventors that the present invention was developed. 

Thus, on the basis of these findings, by ensuring that the joints of a belted 
absorbent article display the claimed minimum average release times at the various 
values of the angle a, the claimed absorbent article will be sufficiently reliable in use. 
In view of the foregoing remarks, the Examiner is respectfully requested to 
reconsider and withdraw the outstanding obviousness rejection of claims 1-6 and 
12-20. 
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Claims 7 and 8 have been rejected over Ames in view of Leak. However, the 
Examiner relies upon Leak only for its alleged teaching of the spaced apart parallel 
adhesive lines, citing Figure 3. However, the lines 28 of Figure 3 are not adhesive 
lines, they are ultrasonic bond lines. Furthermore, they do not otherwise overcome 
the deficiencies set forth above with regard to Ames. Accordingly, the rejection of 
claims 7 and 8 should also be withdrawn. 

In the event that there are any questions concerning this response, the 
Examiner is respectfully urged to telephone the undersigned attorney so that 
prosecution of the application may be expedited. 
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